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THE RIGHT OF A PRIVATE CORPORATION 
AGAINST BEING BROUGHT INTO PUB- 
LIC CONTEMPT AND RIDICULE. 





In a very elaborate opinion, Judge Van 
Valkenburg, of the Federal District Court 
of the Western District of Missouri, con- 
siders the question of the right of a public 
educational institution to preserve its in- 
signia and name from being exploited for 
commercial purposes. Vassar College v. 
Loose-Wiles Biscuit Co., 197 Fed. 982. 

In this case it was sought to enjoin a 
manufacturer of biscuits and candy from 
packaging the latter as “Vassar Chocolates” 
with a likeness of a young lady in scholas- 
tic garb and mortarboard hat, imitation of 
the college pennant, college yell and college 
seal, etc. 

The charge is that by this means the cor- 
poration is brought into public contempt 
and ridicule and thereby its business is in- 
jured and its graduates and students hu- 
miliated. 

It would be tedious to attempt to follow 
the learned judge in his elaboration about 
iibel and a court not enjoining same, or to 
dwell upon the fact that a corporation can 
have no right of privacy in its name, be- 
cause it has no feelings or sensibilities like 
an individual. There, of course, can be no 
objection to the judge’s sustaining a demur- 
rer to the bill of complaint on the part of 
anyone viewing the damages, as the judge 
did, as merely speculative in the highest 
degree and lodged rather in a feeling 
of distaste than in any appreciable injury to 
tangible property. But when he came 
around to this view in closing his opinion, 
he impliedly admits, that his learned dis- 
quisition was largely discursive. 

We think, however, that such elaboration 
as was resorted to—especially that in ref- 
erence to libel and a court of equity not 
enjoining its commission—helps to per- 
petuate rather than dissipate confusion in- 
volved in such matters as this. 





There ought to be, and we believe that 
in principle «there is, remedy in law and 
in equity against pirating for commercial 
purposes things which attach in a measure 
like property to a business, and that courts 
ought to be alert to see to their protection 
when the doing of this not only serves to 
vindicate private right but subserves public 
policy independently of that vindication. 


The judge seems not to have approached 
the decision of this case in this view and 
had he, possibly he might have concluded, 
that such an institution as Vassar College 
had a substantial claim against the influ- 
ence of “distaste” for it, in popular view 
One of the chiefest assets of a college or 
university is that it is regarded by the pub- 
lic in a proper way. It is expected ‘to 
encourage ideals, that are wholly foreign 
to the every-day material view, and, we 
might say, this should be thought to be 
especially true in respect of an institution 
professing to inculcate these ideals in fe- 
male students. ‘The reputation of such an 
institution is as tender as that of woman 
herself. 

More particularly, however, we desire to 
consider the rule which forbids the enjoin- 
ing of a libelous publication. ‘This has 
been regarded also from a constitutional 
standpoint. But whether we regard it as 
merely a trespass that equity will not enjoin 
the commission of, or whether we have in 
mind the constitutional right of free speech, 
with responsibility for license in its exer- 
cise, the rule we speak of must have some- 
thing of limitation about it. 

The law considers speech or writing in 
two ways—one, as words, the other, as ver- 
bal acts. Thus, for example, one may libel 
another in a publication, but it is another 
thing to post that publication so that it will 
operate as a continuing trespass upon the — 
other’s legal rights. To enjoin the utter- 
ance in publication of libellous language is 
something a court of equity will not do. 
But does this mean that it will not re- 
strain the doing of what will amount to 
trespass by continuous ‘advertising? The 
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rule also is that a criminal trespass may 
not be enjoined. But we do not think 
equity would refuse to enjoin its mainten- 
ance, if it were working irreparable injury. 

This complaint was not, therefore, main- 
tainable on the idea of libel, but on the 
theory, if at all, of the maintenance of an 
advertisement operating to the business dis- 
advantage and loss of this college. Under 
this view, all that was necessary to ascertain 
was its tendency. It need not have any 
characteristics of a libel. It even may have 
been intended to be complimentary. But 
that has nothing to do with the matter. 

If the case is viewed in this way, then 
there is question of the nature of property 
this college had in its name and insignia. 
We think there was averment of sufficient 
kind in the bill to have given it a standing 
against a rival college trying by unfair com- 
petition to draw away patronage and, inci- 
dentally, to undermine business reputation. 

If that be true, then there was a legal 
right invadable, and when that is conceded, 
courts will not stop to inquire for what in- 
tent it is invaded, but whether it is invaded 
without right or justification. Unfair com- 
petition is but a detail in this sort of in- 
quiry. If the harm is as efficiently worked 
for another reason resting in intent of the 
invader, a court of equity cares nothing for 
such a detail. It ainis at equitable relief in 
behalf of an injured party. 








NOTES OF IMPORTANT DECISIONS. 





BANKS AND BANKING—CHARACTER OF 
DEPOSIT BY TRUSTEE DETERMINED BY 
HIS AUTHORITY TO MAKE IT.—The case of 
Smith v. Fuller, 99 N. E. 214, decided by Su- 
preme Court of Ohio, shows that a trustee ap- 
pointed to wind up and settle the affairs of an 
insolvent savings company made deposits in 
a bank and received theretor certificates of de- 
posit which were to bear no interest, the sums 
represented by the certificates not being subject 
to check. The bank of deposit failing, these 
sums were claimed -as special deposits. 

The court reasons that it was beyond the 
power of such a trustee to create the relation 
of debtor and creditor between the bank and 
himself, and that the bank knowing this it is 





to be presumed, that, ‘‘the trustee and the bank 
officers intended these deposits to be special 
rather than general, and that in such case the 
relation of mere debtor and creditor did not 
arise.” 

Then the court considers whether or not the 
money “has been kept in such a way as to au- 
thorize a court of equity to engraft a trust up- 
on it,” and it finds it was, because “there was at 
all times after the first deposit and until the 
assignment (of the bank of deposit) funds in 
the vaults of the bank more than sufficient to 
satisfy the certificates.” 

It seems to us that the presumption upon 
which the case rested was exceedingly slight— 
too slight, indeed, to support the conclusion 
reached. ‘The certificates issued were seem- 
ingly of the form any depositor not wishing 
a general checking account would take, and 
they yet constituted in effect a checking ac- 
count, because the moneys were payable on 
demand or surrender of the certificates. This 
accounts for no interest being payable. There- 
fore, there was no consideration moving to the 
bank to keep the moneys intact. It was in- 
curring a responsibility without reward, if this 
was a special deposit whose return was de- 
mandable at the pleasure of the depositor. 

Furthermore, the trust fund theory is ap- 
plied upon the chance happening of there 
always being in the vaults of the bank enough 
money to satisfy these certificates. If this had 
not occurred, resort either was or was not on 
the bond of the trustee. If not, this would be 
because he would be excused as having acted 
prudently in the matter. If otherwise, the bond 
ought to stand the loss. This would seem 
more equitable than to make the loss fall on 
others who trusted the bank just as the trus- 
tee did. It is to be presumed, that a bank is 
not an institution performing gratuitous ser- 
vices and when people resort to it that this 
idea underlies their dealings. But in this mat- 
ter the court makes the bank agree to safely 
keep but not to touch money left in it and all 
of this without any compensation therefor. 





JOINT TORT FEASORS—SETTING ASIDE 
VERDICT FOR THE REASON THAT THERE 
WAS ERROR IN HOLDING DEFENDANTS 
MIGHT BOTH BE LIABLE.—The Supreme 
Court of Oklahoma has given what appears to 
be an unique reason for setting aside a ver- 
dict in an action in tort. City of Lawton v. 
Harkins, 126 Pac. 727. 

The facts of this case show that an action 
for damages for false imprisonment was 
brought against-a city and police officer. The 
court, after holding there was no liability of 
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the city, said: ‘The learned trial judge, in his 
instructions covered the issues involved on the 
theory that both defendants might be liable. 
As has been seen, the city was not liable under 
the facts of this case, yet Lantznester might 
be. ‘The instructions thus given were there- 
fore necessarily prejudicial to Lantznester, for 
that the jury, knowing that both were defen- 
dants, and by their joint verdict in the case, 
evidently did not intend that Lantznester 
should be held responsible for the full amount 
of the verdict, indeed it is patent that the in- 
tent of the jury was that the plaintiff have a 
judgment for $500, and that such judgment 
should be entered against both defendants.” 

This is a singular kind of reasoning. It 
makes the jury have an intent contrary to law, 
and this in regard to the defendant, whose 
tort was primary and that of the other, had it 
existed, would have been secondary, for the 
benefit of the plaintiff. The jury meant to 
tind each was liable for $500, for that is what 
they said. Whatever may be the right of con- 
tribution by one of two joint tortfeasors pay- 
ing the judgment against both, certainly the 
police officer could claim no such right against 
the city. Had, however, the city been held its 
right of contribution against him would seem 
clear. Where, then, was the legal prejudice to 
him? 








CONFESSIONS. 





It is often an important question in the 
prosecution of criminal cases under what 
circumstances a confession of a prisoner is 
admissible in evidence. It might be well, 
at the outset of our discussion, to define 
legally the term confession. A confession 
is a voluntary admission or declaration of 
a prisoner of his agency or participation in 
a crime? It is, however, true that some 
courts include under confessions “all decla- 
rations, statements or acts on the part of 
the accused person which may lead to an 
inference of guilt.”* But such a definition 
seems too broad and it would destroy the 
distinction between a confession and an 
admission, the former being acknowledge- 
ments of facts incriminating in their na- 
ture and limited to the criminal acts it- 


(1) McKelvey on Evidence, 113. 
(2) 2 Am. & Eng. Ency. of Law 5621. 








self, the latter being criminating admis- 
sions of a single fact or circumstance, 
without the intention necessarily of con- 
fessing guilt. 

Confession Must Be Voluntary.—The 
essential element to be decided before a 
confession is admissible, is was it volun- 
tary ?> Lord Campbell, C. J., says: “It is.a 
trite maxim of the law that aconfession of 
crime to be admissible against the party 
confession must be voluntary, but. this only 
means that it should not be induced by im- 
proper threats or promises, because under 
such circumstances, the party may have 
been influenced to say that which is not 
true, and the confession cannot be safely 
acted upon.”* 

Under the title of a confession to be ad- 
missible must be voluntary, we will con- 
sider (a) the effect of a promise of bene- 
fit or profit, (b) the effect of threats or 
improper representations. (a) It is a well 
settled rule that a confession elicited by an 
express promise of benefit or favor or an 
implied promise to lessen the punishment 
or secure an acquittal, is inadmissible. 
Thus, where a prosecutor said to a pris- 
oner, “If you will tell me where the goods 
are, I will be favorable to you,” and the 
prisoner confessed, the confession was held 
to be involuntary.° Again, where the offi- 
cer who made the arrest testified that he 
told the prisoner “that the brothers of the 
prosecutrix were going to force him to 
leave the country, and it would be lighter 
on him, if he would own up” and the pris- 
oner confessed, the confession was held 
to be involuntary. Again, where the 
State Fire Marshal told the accused “that 
if he would tell the truth, he would be al- 
lowed to go,” the confession consequently 
was held involuntary.” (b) It is a well set- 
tled rule that a confession induced by 
threats or improper representation, is in- 
admissible. The real difficulty, however, 


(3) State v. Separ, 12 Ohio State 54, 

(4) 2 Hales Pleas of Crown, 284. . 

(5) Cass Case, 1 Leach Crown Cases, 328. 
(6) Anderson v. State, 104 Alabama 83. 

(7) 12 Cir. Cit. N. S. 197, State v. Kohn. 
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lies in determining what is a threat or im- 
proper representation. 

The best test is laid down by Haroldson, 
J—‘“The controlling inquiry is whether 
there has been a threat of such a nature 
that from fear of it the prisoner was like- 
ly to have told an untruth. If so, the con- 
fession should not be admitted.’”* Hence, 
in that case where the prosecutor said to 
the prisoner, “Unless you give me a more 
satisfactory account, I will take you before 
a magistrate,” the subsequent confession 
was held inadmissible. 

In this connection, it might be said that 
the law does not consider a confession ob- 
tained through the infliction of physical 
pain or torture inadmissible. It has be- 
come a custom recently to exaggerate the 
methods of inquisition used by the police 
in respect to all matters pertaining to the 
enforcement of the law, but their methods 
of inducing a prisoner to confess by “sweat- 
ing” and the “third degree” are not only 
true, but an unwarranted abuse of power. 
A typical case is presented in Massachu- 
setts,° where two officers arrested a thir- 
teen-year-old boy without a warrant, on 
suspicion of his having committed a crime. 
In the night, they took him out and ques- 
tioned him for two hours without warning 
him of his right not to answer, or afford- 
ing him an opportunity to consult friends 
or counsel, and yet his confession was held 
to be voluntary. It would serve no useful 
purposes to detail the innumerable cases 
where persons have been starved, kept in 
solitary confinement and sweated, and if 
no evidence of a threat or promise was in- 
troduced, the confession elicited by the 
above methods have been held to be vol- 
untary. Of course, some allowance must 
be made, since gentle methods are of little 
avail with the criminal class, but, since in 
the last analysis the reason for the rule 
that a confession must be voluntary, is 
that only in such cases, can it be safely 
acted upon as being true, it would seem 





(8) Becham vy. State, 100 Alabama 15. 
(9) Commonwealth v. Caffee, 108 Mass. 285. 





that the probabilities of a confession in- 
duced by third degree methods being un- 
true, ought to be sufficient to render it in- 


admissible. 


Promise or Threat Must Be From One 
in Authority—In considering confessions 
where fear or favor are involved, it is an 
essential and well recognized rule that the 
promise or threat must be made by one in 
authority, in order to exclude the confes- 
sion.° The reason for this rule is that a 
confession made in consequence of a threat 
or promise held out by a person not in au- 
thority, is not liable to the suspicion or 
presumption of its being untrue, since the 


accused is presumed to know that such a 
promise or threat could not be carried out. 


The most essential question, therefore, 
to determine, is who is a person in au- 
thority? It is clear that the prosecutor,’ 
the officer in charge,’? and in the state 
courts,* and in England,* the  in- 
jured party is considered one in authority, 
but in the federal courts by force of statute, 
the District Attorney is the only prose- 
cutor, and hence the injured party is not 
one in authority.** The reason for the rule 
is that the authority known to be pos- 
sessed by those persons may well be sup- 
posed either to animate the prisoner’s hope 
or, by inspiring him with awe, to in some 
degree overpower his mind. There for- 
merly was a great contrariety among the 
courts whether a confession made to one 
not in authority on an inducement held out 
by that person was admissible in evidence. 
by the older English decisions it was inad- 
missible,** but that doctrine is no longer 
followed; and while some of the states?’ 
hold that the voluntariness of such a con- 
fession is a question of fact and law, yet 
the prevailing opinion to-day in England** 


(10) 
(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
(18) 


Phillips on Evidence, 8 Ed. 454. 
People v. Robinson, 15 Illinois 115. 
State v. York, 37 New Hamp. 175. 
State v. Walker, 34 Vermont 296. 
Rex v. Thompson, 1 Leach C. C. 291. 
Stone v. U. S., 8 Fed. R. 232. 

Rex v. Dunn, 4 Car. Payne 543. 
Greenleaf on Evidence, 16 Ed. 363. 
Reg v. Moore, 5 Cox C. C. 555. 
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and in this country’® is that a confession, 
howsoever obtainable by one not in au- 
thority, is admissible. But this rule is sub- 
ject to a well settled exception, that al- 
though the person offering the inducement 
is not de facto in authority, yet if the pris- 
oner erroneously believes him possessed of 
authority, that excludes the confession.?° 
Although the promise or threat has been 
made by one in authority, yet it is estab- 
lished rule of law that this can be counter- 
acted by a subsequent warning to the pris- 
oner of his rights.** 

Threats Distinguished From Adjura- 
tions —It is well to distinguish between 
threats ut sic and mere adjurations, such 
as “you had better speak the truth.” Al- 
though there is a conflict of opinion 
whether even these words might not be 
construed as an inducement, the final test 
seems to be whether the words when con- 
strued did or did not imply that the 
speaker expected a confession or only the 
truth.2? But the courts are unanimous that 
an appeal to the prisoner’s moral or reli- 
gious sentiments by one in authority or a 
promise of some collateral favor will not 
invalidate the confession.2* Thus, the re- 
mark, “don’t run your soul into sin, but 
tell the truth,” has been held not to make 
a confession inadmissible.** 


Confession Obtained By Fraud— 
Though it is necessary for the admissibil- 
ity of a confession that it should have been 
voluntary, yet it is not- essential that 1t 
should be the prisoner’s spontaneous act. 
Hence, fraud and deception are legitimate 
means of obtaining a confession. Thus, a 
confession obtained by a detective making 
the prisoner believe that he was in sym- 
pathy with him is no reason for its exclu- 
sion.** The object of all the care which is 
taken in regard to the admission of con- 
fessions is to exclude testimony not prob- 


(19) State v. Holday, 42 Minnesota 350. 
(20) People v. Clark, 105 Michigan 169. 
(21) Philips on Evidence, 8 Ed. 457. 

(22) State v. Fouts, 8 Ohio State 98. 
(23) Greenleaf on Evidence 359. 

(24) Reg v. Sleeman, 6 Cox C. C. 245. 
(25) State v. Sain, 33 Miss. 347 . 





ably true. But, when in consequence of an 
involuntary confession, the property stolen, 
or any other material fact is discovered, it 
is competent to show that such discovery 
was made on account of the prisoner’s in- 
formation.2® In such a case, so much of 
the confession as strictly relates to the fact 
discovered, will be received in evidence. 
Thus, upon an indictment for burglary it 
was held admissible to show the act of the 
accused in conducting the officers to the 
place where the stolen money had been hid- 
den, and also his declaration while the 
search was in progress, “keep looking for 
the money up by the fence, it is there some- 
where.””27 

Foundation Must Be Laid When Vol- 
untariness of Confession is Disputed—We 


‘now pass on to consider the application of 


these principles we have been discussing to 
a concrete case. When a confession is 
introduced, must a foundation be laid nega- 
tiving any improper methods? It is the 
orthodox rule, and perhaps the prevailing 
doctrine,?® that all confessions are pre- 
sumed to be prima facie involuntary, and 
satisfactory evidence must be introduced 
to show that it was voluntary before it is 
admissible. In Ohio*”® and in a few states, 
however, a confession is presumed to be 
voluntary and free from all fear and favor, 
but if the preliminary evidence is conflict- 
ing, the confession can be submitted to the 
jury under instructions to disregard it, if 
satisfied it was involuntary. The ques- 
tion as to whether the confession is vol- 
untary, being in its nature preliminary, be- 
longs to the judicial province alone, and 
he must decide it before admitting the con- 
fession in evidence. The defense with per- 
mission of the court, may introduce per- 
tient evidence in addition to that which re- 
sults from the preliminary examination, 
and whether it is to be in the presence of 
the jury, rests with the judge.*® But the 


(26) Greenleaf on Evidence, 16 Ed. 369. 
(27) State v. Rusher, 94 Georgia 363. 

(28) Greenleaf on Evidence, 16 Ed. 357. 
(29) State v. Turpin, 19 Ohio State 540. 
(30) State v. Burdge, 53 Ohio State 512 
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preliminary examination may be merely 
formal by the judge, declaring on hearing 
some witnesses without allowing the de- 
fendant’s counsel to cross examine or to 
introduce contrary evidence, that he is sat- 
ised the confession is voluntary.*t An 
example of such an arbitrary ruling was 
where X was upon trial for burglary, the 
prosecutor offered X’s confession in evi- 
dence and it was objected to on the ground 
that threats were used in obtaining it. The 
prosecutor called the officer, who denied 
the charge. The defense then offered five 
witnesses, but the Court refused to hear 
them and admitted the confession.” 

Whenever the defense objects to the ad- 
missibility of the confession, it is the duty 
of the Court to determine the question 
from the evidence of the case before the 
confession can be admitted. Thus, on de- 
fense’s objection that the confession was 
not voluntary, the Court refused defendant 
leave to make such preliminary examina- 
tion until after the examination in chief 
had been concluded jand the confession 
given to the jury. The verdict of the jury 
was reversed on the ground that such a 
ruling was error.** 

It is sometimes said that even when a 
confession is admitted the jury may still 
reject it if it appears not voluntary,** but, 
according to the principles of the law, that 
view is based on a mistaken idea, for the 
jury have nothing to do with the prelimin- 
ary question of a confession’s admissibility, 
and if it is admitted they may reject it. 
not because it was involuntary, but because 
they do not believe it.* 

In determining the question of the vol- 
untariness of a confession, the humane doc- 
trine demands that the judge should take 
into consideration the age, condition, situa- 
tion and character of the prisoner and the 
various surrounding circumstances, he- 
cause, for example, language sufficient to 


(31) State v. LeFevre, 50 Ohio State 584. 
(32) Commonwealth v. Marrel, 99 Mass, 542. 
(33) CommonWealth v. Culver, 126 Mass. 464. 
(34) Rufer v. State, 25 Ohio State 464. 

(35) United States v. Wilson, 162 U. S. 613. 





overcome the mind of one may have no 
effect upon the mind of another.** The 
courts are rather loose on the question of 
admitting confessions, and very frequent- 
ly allow a confession to go to the jury with 
instructions to disregard it, if they believe 
it involuntary.*7 As I before remarked, 
this is based on a misapprehension of the 
law and, in my judgment, very prejudicia! 
to the defendant, although the prevailing 
doctrine is, that even if a confession is ad- 
mitted, it can be stricken from the record 
by the Court, if, after its admission, he 
finds that it was not voluntary.** But how 
can he strike from the minds of the jurors 
the lasting impression the statements in 
the involuntary confession have made? 


Cases in Which Corpus Delicti Can Be 
Established By a Confession—lIt is gen- 
erally admitted that the confession must 
relate to the offense charged in the indict- 
ment ;*® but it is a very important question 
sometimes in a criminal case whether the 
confession can be used to prove the “Cor- 
pus Delicti.” In the Roman law such con- 
fessions only amounted to a “‘semiplena 
probatio” upon which alone no_ verdict 
could be rendered. In England and in this 
country the prisoner’s confession, when the 
“Corpus Delicti’ is not otherwise proven, 
is insufficient for a conviction.*® Yet the 
modern authorities, while still adhering to 
the rule, have relaxed it considerably, and 
it is now held that the confession, when 
the body of the crime is not proven, may 
be taken and used for that purpose with 
the other evidence.* 

Admissibility of Judicial Confessions.— 
We have just been considering what are 
called extra-judicial confessions as distin- 
guished from judicial confessions, which 
are those made in due course of legal pro- 
ceedings. How far a confession made be- 
fore the Court will invalidate it, is a ques- 


(36) Greenleaf on Evidence, 16 Ed. 356. 

(37) State v. McGlothin, 2 Coldiv. (Tenn.) 228. 
(38) People v. Barker, 60 Mich. 277. 

(39) State v. Biscoe, 67 Maryland 10. 

(40) State v. Kollock, 88 Wis. 663. 

(41) Greenleaf on Evidence, 16 Ed. 350. 
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tion upon which the authorities differ. Ac- 
cording to the common law rule in England, 
prior to the Statute of 11 and 12 Victoria 
Cap 42, no caution of a prisoner in a pre- 
liminary examination was required and the 
failure to warn the witness of his rights 
in no wise affected the confession. In the 
United States, the courts are not at all in 
harmony on the question of caution, or how 
far an examination before a magistrate 
may prevent the confession from being 
voluntary. In most states now by statute 
a caution is required to be given. 

It might be interesting to note a few of 
the decisions of the various courts on the 
question of the voluntariness of a confes- 
sion before a magistrate. Professor Green- 
leaf says: “There is no principle, not the 
vestige of an argument, for excluding a 
confession because it was made before an 
examining magistrate.’*? In a Mississippi 
case the Court said: “The principle is that 
no statement made upon oath in a judicial 
investigation of a crime can ever be used 
against the party making it in a prosecu- 
tion of himself for the same crime, be- 
cause the fact that he is under oath of it- 
self operates upon him to tell the truth, 
and therefore his statements cannot be re- 
garded as voluntary.”** In Alabama the 
confession of a witness who was not 
charged on examiner before the Coroner 
was excluded,** while in New York an 
examination before the Coroner of one un- 
der suspicion, was admitted.*® Benedict, J. 
summed up the rule now followed when** 
he said: “To say that the administration 
of an oath to one under suspicion of crime, 
will of necessity, cause a mental disturb- 
ance that must render unreliable the sworn 
confession of the crime, and to raise the 
legal presumption that the confession is 
untrue is going farther than I can go, un- 
less compelled by authority, and I see no 
reason which compels the holding that an 

(42) State v. Blackburn, 23 Ohio State 146; 
State v. Knapp, 70 Ohio State 380. 

(43) Greenleaf on Evidence, 16 Ed. 931. 

(44) Jackson v. State, 59 Miss. 312. 


(45) State v. Wilson, 110 Ala. 1. 
(46) People v. Milineaux, 168 New York 264. 
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arrest or a charge of crime, or being sworn, 
or all three combined are sufficient to ex- 
clude a confession that otherwise appears 
to be freely made without the influence of 
a threat or promise.” 

All Capable of Committing a Crime Can 
Confess—It is universally admitted that 
all persons capable of committing a crime 
can confess.*7. The question in the cases 
of infants is not so intricate, since the 
“Capax doli” can generally be determined 
as a question of fact. In the case of a con- 
fession of an intoxicated man, there seems 
to have arisen some conflict of opinion, 
but it is generally held that intoxication 
does not per se render the confession in- 
admissible, but only goes to its sufficiency ; 
® yet it was held that the confession of 
one, under the influence of liquor furnished 
by the arresting officer, was inadmissible. 
© Neither in the case of a conspiracy when 
it was over,®® nor when one of the co-de- 
fendants confesses," is the confession ad- 
missible against the one not confessing. 

Introduction of Confession—We have 
now discussed the nature and admissibility 
of aconfession. The next question is, how 
is it to be introduced? The rule as to who 
may testify to a confession is so general 
and various that nothing more specific can 
be laid down than that any competent wit- 
ness may testify. It is generally admitted 
that a person to whom a confession is 
made, is a competent witness,®* but various 
exceptions to this rule are allowed. Thus, 
a witness was allowed to detail a confes- 
sion he heard the prisoner make to a third 
party, although he did not see either party, 
and only identified the prisoner by his 
voice.** 

The Whole Confession Must Be Intro- 
duced.—Fairness and justice demand that 
everything the prisoner said which would 


(47) United States v. Graff, 14 Blachf. (C. C.) 
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(48) 
(49) 
(50) 
(51) 
(52) 
(53) 


State v. Guild, 10 N. J. Law 163. 
State v. Feltes, 51 Iowa 495. 
People v. Flagg, 40 Mich. 709. 
United States v. Sparf, 156 U.’S. 61. 
State v. Spencer, 31 Texas 64. 
State v. Austin, 14 Ark. 556. 
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tend to qualify his confession, should be 
admitted, and this should be adhered to, no 
matter if what the prisoner said was fa- 
vorable to his case.** Thus, when the pris- 
oner was proven to have sold the goods 
immediately after they were stolen, but in 
his confession he said, among other things, 
that he honestly bought and paid for them. 
It was held that this part of the confession 
should be admitted with the rest.55 This 
rule as to the introduction of the whole 
confession did not prevail in the early law. 
*° It was usual in state trials then to select 
arbitrarily from a prisoner’s examination, 
any part that might be prejudicial to him, 
although the whole examination taken to- 
gether, might have had a different effect. 
The salutary rule requiring the whole con- 
fession to be introduced does not mean 
that it should be repeated verbatim, but 
the substance is always sufficient.5* 

Probative Weight of Confession—We 
must now consider the final question in 
regard to a confession, to-wit: its pro- 
bative force or weight. 

It is universally recognized »y the courts 
that an oral confession should be received 
with great caution. “For, besides the dan- 
ger of mistakes from the misapprehension 
of witnesses, the misuse of words, the fail- 
ure of the party to express his own mean- 
ing, the infirmity of memory, and the too 
zealous effort on the part of those engaged 
in collecting evidence, to rely on slight 
grounds of suspicion which are exag- 
gerated into sufficient proof—all these tend 
to impair that kind of evidence.”®* 

It is generally considered, however, that 
a confession voluntarily made is entitled to 
the greatest weight. “Habemus optimum 
testimonium rei.”*® A _ prisoner’s confes- 
sion involving no question of law is suffi- 
cient grounds to warrant a conviction, al- 
though there is no corroborating proof of 
his having committed the offense charged. 


(54) State v. Deal, 140 Ind. 354. 

(55) State v. Blackburn, 23 Ohio State 146. 
(56) Rex v. Higgins, 3 Car. & Payne 604. 

(57) Phillips ow Evidence, 8 Ed. 445. 

(58) Commonwealth v. Berry, 10 Bush Ky. 15. 
(59) Greenleaf on Evidence, 16 Ed. 348, 49. 





*© This view, however, is very seriously 
doubted by text writers as not being what 
the English courts would hold, if the ques- 
tion was directly presented to them, but it 
clearly is not the American rule. It is well 
settled in this country, that there must be 
some corroborating evidence to the con- 
fession in order to establish the prisoner’s 
guilt ;** but if the commission of the offense 
be established, it is unnecessary to have 
any corroborating evidence of the pris- 
oner’s criminal agency. 

It must not be thought when considering 
confession that once admissible they are ir- 
refutable. A confession is of the same 
character as an admission, in that it con- 
stitutes a waiver of proof rather than proof 
itself.** So far is this carried, that where 
the prisoner’s confession has been reduced 
to writing and signed, it was held to be 
error not to admit parole testimony offered 
by the prisoner to show that his words 
were misunderstood.** 

Such in general, is the law of confes- 
sions. While it admits of much abuse, it 
is, nevertheless, founded upon justice and 
the principles that the guilty should be pun- 
ished, but that no one should be made to 
incriminate himself. 

NicHo.LAs J. Hopan. 

Cincinnati, O. 


(60) State v. Metzger, 18 Florida 491. 
(61) Phillips on Evidence, 8 Ed. 448. 
(62) 6 Am. & Eng. Ency. of Law, 582. 
(68) People v. Andres, 117 ill. 195. 
(64) McKelvey Ev. 122. 

(65) State v. Brown, 1 Mo. App. 86. 








BREACH OF MARRIAGE PROMISE—EXEM- 
PLARY DAMAGES. 





BAUMLE v. VERDE. 





Supreme Court of Oklahoma. June 25, 1912. 





124 Pac. 1083. 





The law in reference to the damages re- 
coverable in an action for breach of promise of 
marriage is analogous to that in actions for 
torts, and exemplary damages may be awarded 
upon like grounds. 


DUNN, J.: This case presents error from 
the superior court of Pottawatomie county, 
October 12, 1908, defendant in error as plain- 
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tiff filed her amended petition in the district 
court of the said county in which she alleged 
that the defendant, Louis Baumle, and the 
plaintiff, on or about October 8, 1907, at Chi- 
cago, Ill, made and entered into a verbal 
contract of marriage; that defendant repre- 
sented himself to be possessed of considerable 
wealth and influence and able to provide a 
comfortable home and suitable social position 
for the said plaintiff as his wife; and that he 
was at that time possessed of real property of 
the reasonable value of $50,000. That the 
plaintiff was a widow of marriageable age, 
and relied upon defendant's ‘promises and 
made preparations to marry him; that, after 
all of the arrangements had been completed, 
the said defendant, without reason or explana- 
tion, refused to carry out his agreement; that 
plaintiff has at all times since the date of the 
said promise been ready and willing to marry 
the said defendant, but that the said defend- 
ant, though often requested, had refused to 
perform and fulfill his promise of marriage. 
That by reason thereof the plaintiff has suf- 
fered much pain and humiliation, blighting 
of affections, and’ embarrassment of social 
position, and has undergone great mental 
anguish and permanent physical distress, to 
her damage in the sum of $10,000. To the 
said petition defendant filed for answer a 
general denial. Thereafter, and on Septem- 
ber 18, 1909, the said cause was, on order of 
the judge of the district court, transferred 
to the docket of the superior court in and 
for the said county, and, on the issues made 
by the pleadings, the cause came on for a 
trial before a jury, which, after hearing the 
evidence of all parties, returned a verdict in 
the sum of $4,000, on which judgment was 
rendered by the trial court. After motion for 
new trial was filed and denied, the cause was 
regularly lodged in this court for review. 
Several assignments of error are presented 
by counsel for defendant, one only, which re- 
lates to a certain instruction given, in our 
judgment is of substantial merit. The court 
instructed the jury orally. At the conclusion 
of the charge, counsel for defendant made 
the following objection: ‘(Defendant excepts to 
the giving of each instruction, and excepts to 
the court’s refusing to give the instruction 
requested at the time.” Counsel for plaintiff 
contend in their brief that the language of 
this exception is not sufficient to save and 
present for the consideration of this court any 
error which may have been committed by the 
trial court, in the giving of any of the in- 
structions. In this objection we are not able 
to concur. In the case of Kansas Pac, Ry. 





Co. v. Nichols, Kennedy & Co., 9 Kan. 235, 
12 Am. Rep. 494, the objection taken to the 
instructions was substantially the same as that 
urged in the case at bar. The court, in the 
syllabus, said: “A genef'al exception to a 
whole charge is insufficient if any portion of 
the charge is correct; but, where the record 
of the exceptions reads as follows, to-wit: ‘To 
the giving of which instructions, and to each 
and every portion thereof, said defendant, by, 
its counsel then and there duly excepted,’ the 
Supreme Court will presume that exceptions 
were duly taken to each and every portion of 
the charge separately. Such has been the uni- 
form practice of this court.” See, also, Lorie 
v. Adams, 51 Kan. 692, 33 Pac. 599. 

(1) The exception here made is to the giv- 
ing of each instruction, and this in our judg- 
ment was sufficient. The instructions to 
which counsel for defendant direct their com- 
plaint read as follows: ‘You are instructed 
that if you find from the evidence that the 
defendant; in making this contract, if you find 
that he did. make one, acted in bad faith, or 
if you find that he broke his contract or 
agreement, if you find that he did make one, 
then you may award to the plaintiff such an 
amount of damages, aside from any actual 
damages assessed in the nature of punitive 
damages or exemplary damages, as you think 
will be proper under all the circumstances in 
the case.” And to the following instruction: 
“You are further instructed that in arriving 
at the amount of damages, which you may 
award the plaintiff, if you find for the plaintiff 
in this case, you may consider all the circum- 
stances in the case, and, if you find for the 
plaintiff, give her such an amount of damages 
as will compensate her in the manner al- 
ready explained to you, and if you find any 
punitive damages should be awarded, then as- 
sess to the plaintiff such punitive damages as 
you think proper, and the sum of all awarded 
must not exceed the sum of $10,000.” 

The objection to the foregoing instructions 
is that the court not only told the jury that 
it might allow exemplary damages if they 
found the defendant acted in bad faith in 
making the contract, if one was made, but 
went further and told the jury that, if they 
found merely that defendant broke his con- 
tract or agreement, they might on that ac- 
count alone award exemplary or punitive dam- 
ages, and this latter clause it appears was 
without reference to whether the defendant 
entered into the contract in good or bad faith 
or was guilty of any fraud or malice either in 
making or in the breach thereof. It is insisted 
that this instruction was not cured by any of 
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the other instructions given, but the injury 
done was accentuated by the language used 
in the second instruction in which the jury 
was informed that, if it found any punitive 
damages should be awarded, to assess to the 
plaintiff such as it might think proper, except 
the sum of all awarded must not exceed 
$10,000. 

(2) Section 2906, Comp. Laws 1909, pro- 
vides that “the damages for the breach of a 
promise of marriage rest in the sound discre- 
tion of the jury.” While the action for breach 
of promise of marriage is one which has its 
inception in the violation of an obligation 
growing out of a contract, the authorities have, 
since a very early date, very generally treated 
the action as one carrying with it, as to dam- 
ages, the elements of a tort. Johnson v. 
Travis, 33 Minn. 231, 22 N. W. 624; Glasscock 
v. Shell, 57 Tex. 215; Kelley v. Highfield, 15 
Or. 277, 14 Pac. 744; Thorn v. Knapp, 42 N. 
Y. 474, 1 Am. Rep. 561; Kniffen v. McConnell, 
30 N. Y. 285. See, also, 5 Cyc. 1021, and cases 
cited under note 78, and 1 Sedgwick on Dam- 
ages (8th Ed.) § 370. 

The rule generally accepted by text-writers 
and courts is stated by the Supreme Court of 
Minnesota in the case of Johnson v. Travis, 
supra, to be as follows: “The law as to dam- 
ages in this class of actions is exceptional, 
being in some respects analogous to the rules 
prevailing in actions for torts; and exemplary 
damages may be awarded upon like grounds as 
in actions of the latter class.” (Citing au- 
thorities). The statutory rule of this state 
under which a jury is authorized, in addition 
to the actual damages to give damages for the 
sake of example and by way of punishing a 
defendant, is contained in section 2887, Comp. 
Laws 1909, and to apply to those cases “where 
the defendant has been guilty of oppression, 
fraud, or malice, actual or presumed.” 

The rule as announced by the Supreme Court 
of Michigan, in the case of Goddard v. West- 
cott, 82 Mich. 180, 46 N. W. 242, is as follows: 
“While exemplary damages may be recovered 
in a suit for breach of promise to marry as a 
part of the general damages, in a proper case, 
and without specially pleading the facts war- 
ranting the allowance of the same, it must 
appear that there has been something more 
than a refusal, without sufficient legal excuse, 
to carry out the contract, before such damages 
can be recovered.” 

In the case at bar the plaintiff does not 
plead any facts showing that defendant was 
guilty of “oppression, fraud, or malice, actual 
or presumed,” and in our judgment there is 
no evidence to support a verdict for damages 





with these elements as a basis. The parties 
had both been married before. Defendant 
lived in the city of Shawnee, Okla. Plaintiff 
was employed as a cashier in a store in Chi- 
cago, Ill. After becoming acquainted by cor- 
respondence, defendant visited Chicago for the 
purpose of meeting plaintiff, and remained in 
the city about a week or 10 days, which was 
the period of their personal intercourse during 
their courtship. The balance of their inter- 
course was through correspondence, which cov- 
ered several months. Concerning the treat- 
ment of her, plaintiff testifies that, after de- 
fendant had been in Chicago a few days, he 
asked her, “What do you think about me?” 
and to which she replied, “I like you.” Plain- 
tiff, testifying, then said: “He was a very re- 
spectable man; I didn’t think at the time 
he was this character of man; and he asked 
me a lot of more of interrogations, and I said: 
‘You have character too, for I saw it in your 
letters,’ and every letter he wrote was nice 
as could be, and I thought we could be happy 
together.” And, “I always had a good feeling 
for the man, from the first that I saw his 
picture I studied it for about 20 minutes, and 
I knew that I was not a child any more, but if 
he was good, and through his letters I saw 
that he was not talking nonsense like young 
couples do, and that he was a respectable man 
and never mentioned any wrong thing and 
seemed to be well satisfied.” 


It appears that the defendant wrote plain- 
tiff several letters after leaving her in Cht 
cago, at which time he had, as the jury found, 
agreed to marry, and then without any ex- 
planation, ceased to write, and did not answer 
the letters which she wrote to him. Herein, 
in our judgment, was simply a refusal on the 
part of the defendant, without sufficient legal 
excuse, to carry out the contract which he had 
made, and this, within the holding of the 
Supreme Court of Michigan, in the case of 
Goddard vy. Westcott, supra, is not a sufficient 
basis to support exemplary damages. 

(3) The jury was instructed, as we have 
seen, that, if it found that defendant broke 
his contract or agreement, if it found that he 
made one, then it could award to the plaintiff 
punitive or exemplary damages such as it 
might think proper under all of the circum- 
stances cf the case. This would allow exem- 
plary and punitive damages in every case 
where plaintiff could recover. Under the 
statute with reference to the measure of dam- 
ages recoverable in this character of a case, and 
the elements necessary to support a finding of 
exemplary damages, this instruction was error. 

(4) ‘The other objections which are urged 
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relate to the admission of evidence and are, 
in our judgment, without merit. Plaintiff is 
entitled to have introduced on the trial of this 
cause all evidence showing communications be- 
tween herself and the detendant which will as- 
sist in presenting her side of the controverted 
propositions, and we are not able to say that 
the letters to which objections are urged do 
not tend, at least to some extent, to throw 
light upon the situation. 

‘rhe judgment of the trial court is therefore 
accordingly reversed, and the cause remanded 
with instructions to set the verdict and judg- 
ment aside and grant defendant a new trial. 

TURNER, C. J., and KANE and HAYES, JJ., 
concur. WILLIAMS, J., absent. 


Note.—Exemplary Damages and Aggravation 
of Damages in ‘Breach of Promise of Marriage. 
—It would seem that aggravation of damages in 
these cases gets around practically to the’ same 
result as exemplary damages, and that verdicts 
on either idea are regarded in the same way. 
Technically there is a difference, and this re- 
flects itself in pleading. We submit some cases 
and think they bear out this summary of the 
situation. 

In quite an old case, Chief Justice Kinsey 
charged the jury, in a case where there was se- 
duction under promise of marriage and the ac- 
tion was on the promise, that “they were not to 
estimate the damages by any proof of suffering 
or actual loss, but to give damages, for exam- 
ple’s sake, to prevent such offenses in the fu- 
ture: and also to allow liberal damages for the 
breach of a sacred promise and the great disad- 
vantages which must follow to her through life. 
He repeated, in very strong terms, his detesta- 
tion of such conduct, and told the jury they were 
bound to no certain damages, but might give 
such a sum as would mark their disapprobation 
and be an example to others.” Coxe (N. J.) 77, 
1 Am. Dec. 192. 

In Goddard v. Westcott, 82 Mich. 180, 46 N. 
W. 242, it was said: “While the facts which give 
rise to exemplary damages need not be specially 
pleaded, but such damages may be recovered as 
a part of the general damages in a proper case, 
still it must appear that there must be something 
more than a refusal, without sufficient legal ex- 
cuse, to carry out the contract, before exemplary 
damages can be recovered.” This case shows 
that what would have been a basis for exem- 
plary damages, in other jurisdictions would have 
been considered competent evidence in aggrava- 
tion of damages. 

In Tamke v. Vangsnes, 72 Minn. 236, 75 N. 
W. 217, there was an instruction of the court’s 
own motion that, if defendant was engaged to 
another woman when he became engaged to 
plaintiff “he would subject himself thereby to 
what the law denominates punitive damages.” 
The instruction was criticised because of the 
word “subject,” but the case is authority for the 
proposition that such damages are recoverable 
and the court stood divided as to whether the 
facts and circumstances “need be pleaded to jus- 
tify an award of damages by way of punish- 





ment.” The case refers to oapse v. Travis, 33 
Minn. 231, 22 N. W. 624, for a proper form of 
instruction where “damages by way of punish- 
ment are claimed.” As was said with reference 
to Goddard vy. Westcott, supra, this court also 
seems to consider evidence in aggravation as evi- 
dence for exemplary damages. 

In Johnson v. Travis, supra, it was said: 
“There was evidence tending to show that the 
defendant entered into the engagement with im- 
proper motives and without intending to per- 
form it and that he broke the contract unjustifi- 
ably. The court, in substance, charged the jury 
that if they found this to be so, they might allow 
exemplary damages. This was correct. The law 
as to damages in this class of actions is excep- 
tional, being in some respects analogous to the 
rule prevailing in actions for torts; and exem- 
plary damages may be awarded upon like grounds 
as in actions of the latter class.” For this the 
opinion cites Southard v. Rexford, 6 Cow. 254; 
Thorn v. hai 42 N. Y. 474; Coil v. Wallace, 
24 N. J. L 

In Geennt v. * Allen, 6 Mont. 226, 9 Pac. 925, 
there was an instruction for “punitive or vin- 
dictive damages,” but it was held error because 
there were no special damages alleged in the com- 
plaint, but it was said that when a contract is 
broken wantonly, maliciously or wickedly or any- 
thing is done unnecessarily to wound the feelings, 
injure the reputation or destroy the future pro- 
spects of the woman, such damages are allowed. 
“They are allowed as a punishment for the fraud 
or malice of the defendant, rather than as com- 
pensation to the plaintiff.” These same things 
have been considered as aggravation of dam- 
ages—increasing damages that are compensatory. 

A late Illinois case says: “The general rule 
that exemplary or vindictive damages cannot be 
recovered in actions ex contractu does not apply 
to an action to recover damages for the breach of 
a contract to marry. In such actions exempiary 
damages may be awarded if the defendant was 
guilty of fraud or deceit or was moved by evil 
motives in making the contract or in the breach 
thereof.” It is also said it is not necessary that 
they should be declared for in the complaint, but 
they “may be recovered as part of the general 
damages, if the evidence discloses a proper case 
for the infliction thereof.” Jacoby v. Stark, 204 
Ill. 24, 68 N. E. 557. 

But there is much, and perhaps the weight of, 
authority that exemplary damages as such are 
not recoverable. These cases permit damages in 
aggravation, however, and: the measure is sub- 
mitted to the jury in very much the same way as 
where exemplary damages are claimed. 

In the case of Trammell v. Vaughan, 158 Mo. 
214, 59 S. W. 0975. 51 L. R. A. 854, 81 Am, St. 
Rep. 302, there was a second count in the petition 
claiming punitive damages upon the ground that 
the defendant entered into the contract willfully, 
falsely, fraudulently and maliciously, not for the 
purpose of marrying plaintiff, but to humiliate 
and disgrace her. There was an instruction on 
this line and there was a verdict for $1,0co for 
compensatory, and for $3,000 for exemplary dam- 
ages. Marshall, J., speaking for the court, said: 
“This is, as far as we are advised, the first case 
on record for maliciously maintaining a suit in 
the courts of Cupid. * * * If the defendant enter- 
ed his suit in malice, and not in love, this aggra- 
vated the plaintiff’s damages, and she is entitled 
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to recover compensation therefor, but not for 
punitive damages. The measure of damages in 
case of breach of promise of marriage ‘is the 
injury to the plaintiff's feelings, affection and 
wounded pride, as well as the loss of marriage 
and seduction may be given in evidence to aggra- 
vate the damages.” Then the opinion states testi- 
mony going to show defendant had proposed to 
plaintiff merely to show certain persons that he 
could marry her if he wanted to. The court said 
this “did not constitute a separate cause of action, 
nor can exemplary damages, as such, be recovered 
for a breach of a contract of marriage.” The 
case was reversed and it was said: “The jury 
should have been told to consider these matters 
as an aggravation of her damages.” 

In Daggett v. Wallace, 75 Tex. 352, 16 Am. 
St. Rep. 908, it is said that damages for breach 
of promise of marriage rest largely in the dis- 
cretion of the jury and are seldom interfered 
with, unless it is clear that the jury was in- 
fluenced by prejudice, passion or corruption. 

See as to aggravation of damages, Reed v. 
Clark, 47 Cal. 191; Lawrence v. Cook, 56 Me. 187. 

In Brown v. Odell, roa Tenn. 250, 78 Am. St. 
Rep. 014, a verdict was not set aside as exces- 
sive, though there were no circumstances of ag- 
gravation in the case, showing that the court 
would all the more have refused to do this had 
there been. When we consider that elements 
of damages as compensatory include mental an- 
guish and mortification, it is easily discerned 
how there may be aggravation in the manner ot 
the contract being entered into and of its being 
breached. The rule of aggravation seems suf- 
ficient to satisfy all needs in this class of cases 
and is more in accord with the distinction in 
actions ex contractu and in tort. 








ANNOUNCEMENT. 





A PROPAGANDA FOR A LARGER CENTRAL 
LAW JOURNAL. 





It is not often that a publication takes 
its subscribers into its confidence when plan- 
ning to increase its subscription list. 

But why not? 

A periodical like the Central Law Jour- 
nal, that depends almost ‘exclusively upon 
its subscribers rather than upon its adver- 
tisers, for its existence, is justified in seek- 
ing their advice and co-operation in any 
enterprise looking to their mutual advan- 
tage. 

We have had impressed upon us recently 
the great loyalty of many of our subscrib- 
ers. One subscriber in Minnesota chided us 
for not suggesting some way by which a 
subscriber could aid in enlarging the influ- 
ence of the Journal. Another subscriber in 
New Mexico took pains to suggest plans by 





which our subscription list could be enlarged 
in the West, and several subscribers in the 
South sent enthusiastic testimonials to be 
used in our campaign for new subscribers. 


We wish here sincerely to acknowledge 
these expressions of good will coming from 
all over the country and to pledge ourselves 
anew to the task of securing for the Amer- 
ican lawyer the greatest law periodical in 
the world. 

Our special campaign began October Ist, 
1912. With only a small percentage of our 
subscribers assisting us, we secured, dur- 
ing the month of October, 545 new sub- 
scribers, as follows: 
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Emerson recommended the hitching of 
one’s wagon to a star. We have hitched 
ours to a great ideal and with the earnest 
co-operation of our friends we are going to 
give to the American bar a law periodical 
of the widest possible influence and of the 
highest practical value. 
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We are quite willing to reciprocate very 
generously the efforts of our subscribers 
who desire to assist us in this campaign, 
and will give full details upon inquiry. 

A. H. Rossins, 
Managing Editor. 








COMMITTEE ON UNIFORM JUDIC- 
IAI, PROCEDURE. 





The Central Law Journal, through its 
associate editor, Thos. W. Shelton, of Nor- 
folk, Virginia, has made a consistent and 
conservative fight for reforming procedure 
that is rapidly bearing fruit. 

At the last meeting of the American Bar 
Association, Mr. Shelton introduced a 
resolution calling for the appointment of a 
committee to correlate the efforts being 
made in various states to reform proced- 
ures with a view of proposing a uniform 
code for adoption throughout the Union. 

President Kellogg has just announced 
the committee, making Mr. Thos. W. Shel- 
ton, chairman, and appointing on the com- 
mittee with him the following gentlemen: 
Judge J. M. Dickinson, Nashville, Tenn ; 
Wm. B. Hornblower, New York; Louis D. 
Brandeis, Boston, Mass.; Joseph N. Teal, 
Portland, Ore. 

Mr. Shelton deserves great credit for the 
propaganda for reforming 
procedure that he has inspired and which 
he is now directing. Every lawyer who 
has the good of the profession at heart 
should at once get back of Mr. Shelton and 
his committee and render him every assist- 
ance possible. 

Readers of the Central Law Journal have 
read much in these columns from the pen 
of Mr. Shelton and will have opportunity 
again to learn from first hand the lines 
along which this campaign will proceed. 

The “shouting and the tumult die’’ 
There is now opportunity for definite con- 
structive effort. The demagogue has filled 
the air with his wild attacks upon the 
court and its procedure. The little element 


conservative 


of truth which such demagogues have ex- | 





aggerated has caused the people to clamor 
for reform in court procedure. 

There is no organization so competent to 
furnish to the nation proper leadership in 
this matter as the American Bar Asociation 
and its selection of a man like Mr. Shelton, 
a practicing lawyer of wide experience as 
well as a deep student of the law, is indeed 
a happy one. Mr. Shelton is an advocate 
of a simpler procedure but he is not an 
iconoclast. He would not disturb the ad- 
ministration of justice by making it a mere 
schoolbey’s game, but would remove from 
the present system only those excrescences 
which have outlived the reason for their 
creation and thus abolish only those tech- 
nicalities which serve no other purpose than 
to trap unwary lawyers and defeat justice. 

We shall have more to say about this im- 
portant matter later and urge upon the pro- 
fession the effort to create a public senti- 
ment in favor of the work of this new and 
important committee. A. HR: 








HUMOR OF THE LAW. 





“What punishment did that defaulting banker 
get?” 

“I understand his lawyer charged him $40,000.” 
—Louisville Courier-Journal. 

Two Kansas City lawyers, whose names are 
withheld for obvious reasons, declare that they 
were present when the following incident occur- 
red: One says it happened in Memphis, the 
other in Louisville. It really doesn’t matter. 

Uncle Mose was a chronic thief, who usually 
managed to keep within the petty larceny lim- 
it. One time he miscalculated, however, and 
was sent to trial on a charge of grand larceny. 

“Have you a lawyer, Mose?” asked the court. 

“No, sah.” 

“Well, to be perfectly fair, I'll appoint a 
couple. Mr. Jones and Mr. Brown will act as 
counsel.” 

“What's dat?” 

“Act as your lawyers—consult with them 
and prepare to tell me whether you are guilty 
or not guilty.” 

“Yas, sah.” 

Mose talked to his attorneys for a few mo- 
ments in husky whispers. The judge caught 
only the several times repeated word alibi. Then 
Mose arose, scratched his head, and addressed 
the court: 

“Jedge, yoh Honah,” he said. “C’ouse I'se 
only an ign’ant niggah, an’ Ah don’ want toh 
bothah yoh Honah, but Ah would suttinly like 
toh trade, yoh Honah, one ob dese yeah lawyers 
foh a witness.”—Kansas City Journal. 
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1. Account Stated—Running Account.—Where 
a creditor in a running account several times 
presented to the debtor the account, and the 
debtor never denied or disputed it, the account 
was converted into a stated account.—Stewart 
v. L. Lasseter & Co., Ala., 59 So. 233. 


2. Arbitration and Award—Procedure.—The 
parties to an arbitration agreement have the 
right to introduce evidence in support of thelr 
claims, and, if the arbitrators make an award 
before the evidence and the controversy has 
been submitted, it is invalid because a denial 
of such right.—Meloy v. Imperial Land Co., Cal., 
124 Pac. 712. 


3. Attachment—Indorser.—Where the maker 
of a note at maturity was unable to pay it, and 
agreed with the indorser that if he would pay it 
he would turn over to him a certain piano to 
which he had title, and the indorser paid the 
note and the piano was turned over to him, on 
levy of an attachment by the creditors of the 
maker of the note on the piano, a claim by the 
indorser was properly sustained.—Wilson _ yv. 
Clark, Ga., 75 S. E. 334. 

4. Attorney and Client—Confidential Relation. 
—Owing to the fiduciary relation between an 
attorney and his client, courts of law, and es- 
pecially courts of equity, scrutinize most closely 
all transactions between them.—Bolles vy. O’- 
Brien, Fla., 59 So. 133. 

é. Principal and Agent.—The law of prin- 
cipal and agent is generally applicable to the 
relation of attorney and client.—Rice v. Ben- 
nett, S. Dak., 137 N. W. 359. 

6.——Subornation of Perjury.—An attorney of 
a street railroad €ompany cannot shut his eyes 
to a system maintained by his subordinates 
which tends to suborn witnesses, but he has an 
affirmative duty to protect the administration 








of justice from perjury and fraud.—In re Rob- 
inson, 136 N. Y. Supp. 548. 


7. Bankruptcy—Creditors.—It is the duty of 
a trustee in bankruptcy to represent the un- 
secured creditors, and he is not entitled to sue 
to annul a conveyance as in fraud of a creditor 
having a lien on the property conveyed.—Cowan 
v. Staggs, Ala., 57 S. E. 153. 

8. State Courts.—A state court held not di- 
vested of jurisdiction of a suit by the receiver 
of an insolvent firm by the subsequent adjudica- 
tion that the firm was a bankrupt.—Austin v. 
Hayden, Mich., 137 N. W. 317. 

9. Banks and Banking—Bona Fide Holder.— 
Promissory note obtained by false representa- 
tions and transferred to a bank, whose cashier 
was a partner in business with the payee, held 
enforceable by the bank, where the cashier had 
no actual knowledge of the fraud.—Scott v. 
Choctaw Bank, Ala., 59 So. 184. 

10. Forgery.—The ruie that payment of a 
forged check by a bank is not good as against 
a depositor does not apply where the depositor’s 
negligence contributed to the payment, or he 
was estopped to deny that it was valid.—Otis 
Elevator Co. v. First Nat. Bank of San Fran- 
cisco, Cal., 124 Pac. 704. 

11. Special Deposit—-Where a bank in 
which a trustee of an insolvent savings com- 
pany has made a special deposit of trust funds 
fails, and the bank has mingled the trust money 
with its own funds, but there was in its vaults 
at all times an amount equal to the deposit, a 
court of equity will ingraft a trust on such 
money, and the trustee will become a preferred 
creditor.—Smith v. Fuller, Ohio, 99 N. E. 214. 

12. Breach of Marriage Promise—Exemplary 

Damages.—lIn action for breach of promise of 
marriage, exemplary damages may be awarded. 
—Baumle v. Verde, Okla., 124 Pac. 1083. 
- 13. Brokers—Purchasing on Margins.—The 
relation of a party purchasing stock on margin, 
to the broker, is that of pledgor and pledgee. 
The purchaser becomes the owner of the stock, 
entitled to dividends and gains and subject to 
losses in value; the broker’s interest being lim- 
ited to the advances made by him and his com- 
missions for transacting the business.—Austin 
v. Hayden, Mich., 137 N. W. 317. 


14. Carriers of Goods—Discrimination.—The 
state may supervise a carrier’s branch roads 
built by it for lumbermen, and thereby prevent 
discrimination.—Detroit & M. Ry. Co. v. Michi- 
gan R. Commission, Mich., 137 N. W. 329. 

15. Limiting Liability.—A receipt given by 
an express company for the transportation of 
goods held to limit its liability te $50, in the 
absence of a declaration of greater value of the 
goods.—Cohen v. Morris European & American 
Express Co., 136 N. Y. Supp. 489. 

16. Limiting Liability—A carrier cannot 
limit its liability for loss or damage to an in- 
terstate shipment from negligence of its own or 
any connecting line.—Robertson v. Southern Ry. 
Co., Ala., 59 So. 232. 

17. Limiting Liability Exemptions or 
limitations in favor of a common carrier in bills 
of lading are to be strictly construed against 
the carrier, and any ambiguity must be resolv- 
ed in favor of the shipper.—Missouri, K. & T. 
Ry. Co. v. Walston, Okla., 124 Pac. 1096. 
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18. Carriers of Passengers—Alighting from 
Train.—In view of a carrier’s duty to exercise 
the highest degree of care for safety of passen- 
gers, its failure to provide either a stool or 
light for a woman passenger in getting off the 
train at a place away from the station, and 
where there was conSiderable distance between 
the car step and the ground, was some evidence 
of a wanton disregard of an obvious duty, ae# 
regards punitive damages.—Lancaster v. South- 
ern Ry., Carolina Division, S. Car., 75 S. E. 398. 

19. Burden of Proof.—The burden is upon 
the plaintiff assaulted at a railway station to 
show that the railroad company had actual or 
constructive knowledge of his assailant’s vicious 
habits and employed or harbored him at the 
station, and that such acts were the proximate 
cause of the injury.—Blaisdell v. Long Island 
R. Co., 136 N. Y¥. Supp. 768. 

20. Chattel Mortgages—Tender.—Where a 
mortgagee rendered an account of the amount 
due, honestly believing that it was correct, and 
his belief, though erroneous, was based on rea- 
sonable grounds, a refusal of a legal tender of 
the amount actually due did not discharge the 
lien.—Lee v. Hill, S. Car., 75 S. E. 273. 

21. Common Law—Prerogatives.—The people 
of the state in adopting the common law took 
over such of its rules as were applicable to and 
consistent with their conditions, and they there- 
by acquired the prerogatives of the English sov- 
ereign held and enjoyed by him for the public 
benefit—In re Carnegie Trust Co. 136 N. Y. 
Supp. 466. 

22. Commerce—Interstate Transportation.—A 
shipment between points in the same state held 
to constitute interstate commerce where a part 
of the route led through another state.—Trayn- 
ham v. Charleston & W. C. Ry. Co., S. Car., 75 
8. E. 381. 


23. Contracts—Acceptance.—A written con- 
tract for the management of property and the 
collection of rents, signed only by the owner, 
but which is accepted and acted upon by the 
agent, is as obligatory upon the agent as if he 
had signed it in the first instance.—Amherst Inv. 
Co. v. Meacham, Wash., 124 Pac. 682. 


24. Construction.—A contract will be con- 
strued most strongly against the party by whom 
it was drawn.—Bellman & Sanford v. Thacher, 
136 N. Y. Supp. 730. 

25. Mistake.—A mistake to justify a rescis- 
sion of a contract need not be mutual, but may 
be by one party only.—Hayward v. Wemple, 136 
N. Y. Supp. 625. 

26. Modification.—_The most solemn written 
contract may be modified or annulled by a sub- 
sequent valid oral agreement.—Zanello v. Smith 
& Watson Iron Works, Ore., 124 Pac. 660. 

27. Mutual Promises.—If mutual promises 
are relied on as a consideration for a contract, 
the obligations must be mutually binding upon 
the respective parties.—Buick Motor Co. v. 
Thompson, Ga., 75 S. E. 354. 

28. Corporations—Agents.—The office of presi- 
dent of a corporation confers of itself no pow- 
er to bind the corporation or control its prop- 
erty, and the power of the president as agent 
must be conferred by the board of directors.— 
Clement v. Adams Bros.-Paynes Co., Va., 75 8S. 
EL 294. 























29. Estoppel.—Where the general manager 
of a corporation, with authority to conduct the 
business in accordance with his judgment, paid 
out money in settlement: of valid debts of the 
corporation, with the acquiescence of a majority 
of the board of directors, he is entitled to re- 
cover the money so paid; and the corporation 
could not set up as a defense that it was merely 
a voluntary payment, made without authority. 
—Sutton v. Farmers’ Union Warehouse Co., Ga., 
75 S. E. 336. 


30. Pleadings.—A complaint by a corpora- 
tion need not aver that the suit was authorized 
by the board of directors.—Goodale Phonograph 
Co. v. Valentine, Wash., 124 Pac. 691. 

31. Promoters.—The relation of the pro- 
moters of a corporation to the company and its 
stockholders is of a fiduciary character calling 
for the utmost good faith, and they will not be 
permitted to take secret profits in the form of 
stock or otherwise.—Moore v. Warrior Coal & 
Land Co., Ala., 59 So. 219. 

32, Covenants—Breach.—The grantee can re- 
cover for breach of warranty, though both par- 
ties knew of the lack of title—Joiner v. Ard- 
more Loan & Trust Co., Okla. 124 Pac. 1073. 

33. Criminal Law—Misdemeanors.—In mis- 
demeanors accessories are not recognized; but 
all who are concerned in the commission of the 
offense are principals.—Gratton v. State, Ala., 
59 So. 183. 

34. Customs and Usages—Evidence of.—Parol 
evidence of a custom is inadmissible to add new 
terms to a contract inconsistent with the terms 
actually expressed therein in writing.—Hayward 
v. Wemple, 136 N. Y. Supp. 625. 

35. Damages—Diminished Earnings.—One 
suing for personal injury resulting in diminish- 
ed earning capacity may show his experience in 
various kinds of work, which he had followed 
to show his earning capacity.—Birmingham Ry., 
Light & Powér Co. v. Simpson, Ala., 59 So. 213. 

36. Nominal Damages.—Nominal damages 
should be allowed for breach of a _ contract, 
though no actual damages are suffered.—Knoch 
v. Haizlip, Cal., 124 Pac. 998. 

37. Proximate Cause.—In ascertaining what 
damages were witHin the reasonable contempla- 
tion of the parties to a contract, the nature and 
purposes of the contract and attending circum- 
stances should be considered, and those damages 
not foreign to the purpose, or which might 
reasonably have been apprehended from a 
breach, or the prevention of which was within 
the scope of the agreement, are direct, and 
should be awarded.—Mortimer v. Otto, N. Y., 99 
N. E. 189. 

38. Death—Presumption of.—A surrogate will 
not presume the death of any person other than 
the one whose estate is being administered.— 
In re Matthews’ Estate, 136 N. Y. Supp. 636. 

39. Presumption of.—The presumption of 
death should be made only in a direct proceed- 
ing and confined to a presumption of the death 
of an intestate whose estate is to be admin- 
istered, and should not be extended collateral- 
ly to the presumption of death of one of his 
next of kin.—In re Smith’s Estate, 136 N. Y. 
Supp. 825. 

40. Deeds—Fraud.—No presumption of fraud 
or undue influence in relation to conveyances 
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by a husband to his wife arises out of the 
marriage relation.—Cooke v. Higgins, 136 N. Y. 
Supp. 641. 

41. Descent and Distribution—Heir.—Where 
a testator devised land to his wife for life, and 
at his death had no other heirs, her second hus- 
band surviving her inherited the property as her 
sole heir, and persons claiming to be the testa- 
tor’s heirs after the death of the life tenant ac- 
quired no title—Bowen v. Driggers, Ga., 75 S. 
EB. 318. 


42. Easements—Breach of Contract.—In an 
action for breach of a contract for an easement, 
held no defense that the contracting plaintiff 
did not own the legal title, where he owned an 
equity, and the owner of the legal title joined 
him as plaintiff.—Knoch v. Haizlip, Cal., 124 Pac. 
998. 

43. Embezsliement—Demand.—That no _ de- 
mand was made on accused to restore money 
misappropriated by him as officer of a bank, that 
he did not deny the receipt of the funds, gave 
no false statement concerning them, and caused 
no false entry to be made on the bank’s books, 
are admissible on issue of fraudulent intent.— 
People v. Montgomery, 136 N. Y. Supp. 610. 

44. Equity—Jurisdiction.—Courts at law have 
no jurisdiction to compel a defendant to show 
by what title he claims to own real property, or 
to decree and declare titles—Byrne v. Mc- 
Keachie, S. Dak., 137 N. W. 343. 

45. Estoppel—After Acquired Title-—Where 
the grantor of land, with the usual covenants, 
had no title thereto, but afterwards acquired it, 
he is estopped from claiming that he did not 
have title at the time of the sale.—Richardson 
v. Atlantic Coast Lumber Corporation, S. Car., 
75 S. E. 371. 

46. Nature of.—An_ estoppel in pais re- 
quires, as to the one against whom the estoppel 
is claimed, opportunity to speak, duty to speak, 
failure to speak, and reliance in good faith on 
such failure.—Sheffield Car Co. v. Constantine 
Hydraulic Co., Mich., 137 N. W. 305. 

47. Evidence—Abbreviations.—Abbreviations 
not in general use or commonly understood can- 
not be given judicial notice, though their mean- 
ing may be established by parol testimony.— 
Missouri, K. & T. Ry. Co. v. Walston, Okla., 124 
Pac. 1096. 

48. Deceased Witness.—Where plaintiff tes- 
tified before an auditor, and died, a stenograph- 
fie transcript of his testimony was admissible at 
a@ subsequent trial of the same action.—Randal? 
v. Peerless Motor Car Co., Mass., 99 N. E. 221. 

49. Duplicate Notice.—A notice when serv- 
ed in duplicate may be proven by the produc- 
tion of the duplicate by the one giving the no- 
tice, even though he does not request those serv- 
ed to produce the original—Eastman v. Dunn, 
R. I., 83 Atl. 1057. 

50. Judicial Notice.—Judicial notice will be 
taken of the coast and geodetic survey.—Van 
Dusen Inv. Co. v. Western Fishing Co., Ore. 124 
Pac. 677. 

51.——-Negative Testimony.—In an action for 
collision between_a carriage and a street car, 
the positive testimony of the motorman and 
conductor, corroborated by a passenger, that the 
gong was sounded and the speed slowed down 
at the time of the accident, is not counterbal- 

















anced by negative testimony of others that the 
gong was not sounded and the speed was not 
slackened.—Cartwright v. New Orelans Ry. & 
Light Co., La., 59 So. 124. 


62. Part of Conversation. Where trans- 
feree suing on a note calléd the maker and in- 
terrogated her in regard to transaction in set- 
tlement of which the note was given, defendant 
was entitled to show the whole transaction.— 
First Nat. Bank vy. Harvey, S. Dak., 137 N. W. 
365. 


53. Executors and Administrators—Contracts 
of.—An executrix cannot, by her executory con- 
tract in employing a servant, bind the estate, 
though the contract was for the benefit of the 
estate.—Decillis v. Mascelli, 136 N. Y. Supp. 573. 


54. WFraud—Conspiracy.—Where a defendant's 





_Nability for false representations was based on 


his complicity with codefendant in making the 
representations for the purpose of deceiving an- 
other, it must be shown that defendant joined 
or aided and abetted in the making of the rep- 
resentations.—Sewell v. Christie, Cal., 124 Pac 
713. 

55. Deceit.—Plaintiff’s action for deceit in 
exchange of properties was not barred by de- 
lay; he not having had occasion to visit the 
property he got from defendant until several 
months after the exchange, when he desired to 
make a new loan on it, and re-rent it, and then, 
after a few months for finding out what redress 
he had, having brought the action.—Cerriglio v. 
Pettit, Va. 75 S. E. 303. 

56. Burden of Proof.—lIn a suit to set aside 
conveyances to the grantor’s sons as in fraud 
of his creditor made after the creditor pressed 
his demand just before the suit, the burden was 
on defendants to show the bona fides of the 
transactions.—Cowan v. Staggs, Ala., 59 So. 153. 

57. Presumption.—A voluntary conveyance 
by one indebted at the time is presumptively 
fraudulent as against existing creditors.—Ker- 
ker v. Levy, N. Y., 99 N. E. 181. 


58. Frauds, Statute of—A promise, though in 
form to pay the debt of another, is not within 
the statute of frauds if the main purpose is to 
subserve the business purpose of the promisor. 
—Rice v. Hardwick, N. M., 124 Pac. 800. 


59. Debt of Third Person.—A promise to pay 
Plaintiff a debt due from a third person, void, 
under the statute of frauds, for failing to ex- 
press the consideration for the promise, is not 
enforceable, merely because plaintiff thereafter 
mailed requests to defendant to pay the debt, 
and did not call on the third person to pay it.— 
Bailey Iron Works Co. v. Mobile & O. R. Co., 
Ala., 59 So. 191. 


60. Memorandum.—A memorandum of sale 
to the “Spartan Grain & Flour Company” held 
sufficient, though the buyer traded as the “Spar- 
tan Grain & Mill Company”; there being letters 
between the buyer and seller referring to and 
admitting the contract.—R. E. Allen Bro. & Co. 
v. Burnett, S. Car., 75 S. E. 368. 

61. Garnishment—Ancillary.—A garnishment 
proceeding is purely ancillary to the principal 
action, and, where the court has lost jurisdiction 
of the principal action, it has no jurisdiction to 
entertain a garnishment proceeding.—State v. 
Superior Court for Spckane County, Wash., 124 
Pac. 686. 




















an & 2 2o 2 & “ene Mme 1as mn mmr ae 


_ as &@ « —s S  e 


—a me > 











XUM 


Vou, 75 


CENTRAL LAW JOURNAL. 


361 








62. Good Will—Damages.—Though the amount 
of damages for breach of the agreement of one 
selling his insurance not to re-enter the busi- 
ness in competition with the buyer is difficult 
of proof, the buyer will not for that reason be 
denied recovery, but the damages must be ascer- 
tained from all the facts and circumstances us 
best they can.—Moorman & Givens v. Parker- 
son, La., 59 So. 122. 


63. Habeas Corpus—Remedy.—Where juris- 
diction attached, but there was a gross depar- 
ture from or neglect to observe the prescribeu 
rules of procedure, such irregularity cannut ba 
corrected by writ of habeas corpus.—Flowers v. 
State, Ala., 59 So. 238. 

64. Hemicide—Conspiracy.—Where a com- 
munity of purpose to kill is formed by two per- 
sons just before the act of killing, there is a 
sufficient combination between them to support 
a conviction of both of murder.—Harris v. State, 


Ala., 59 So. 205. 

65. Provoking Difficulty—To justify a 
homicide on the ground of self-defense, the 
slayer must have been free from fault in pro- 
voking the difficulty.—Jackson y. State, Ala., 59 
So. 171. 

66. Homestead—Property Subject to.—Where 
property was used as the home of husband and 
wife, the fact that it was also used as a hotel 
and boarding house did not preclude the wife 
from making a valid homestead declaration 
thereon.—McKay v. Gesford, Cal., 124 Pac. 1016. 

67. Husband and Wife—Gift.—Where a hus- 
band purchased real property with his wife's 
funds, and caused title to be taken in their joint 
names, his subsequent possession and control 
did not show an intent to make a gift to him. 
—Shaw v. Bernal, Cal., 124 Pac. 1012. 

68. Infants—Disaffirmance.—Where a father 
gave to his infant daughter a mortgage on cer- 
tain land, and then while she was still an in- 
fant induced her to release it, in consideration 
of an interest im other land, she was entitled 
to disaffirm the release on becoming of age.— 
Foy v. Salzano, 136 N. Y. Supp. 699. 

69. Insurance—Blanket Policy.—A policy for 
$2,000 on “two three-story frame buildings * © * 
while occupied as dwellings * * * and being 
$1,000 on each building,” is a specific policy of 
$1,000 on each of the buildings, and not a blank- 
et policy on both.—Grollimund v. Germania Fire 
Ins. Co., N. J., 83 Atl. 1108. 


70. Forfeiture.—The law will indulge in no 
presumptions favorable to a forfeiture of a life 
insurance policy, and the burden to establish 
one is on the party invoking it.—Ibs v. Hartford 
Life Ins. Co., Minn., 137 N. W. 289. 

71. Mortgages.—Where a policy is payable 
to a mortgagee in case of loss, the fund by 
agreement between the parties may be divert- 
ed and applied to other uses, or held for future 
disposition.—Kirkland v. Arnold, Ala., 59 So. 162. 

72. Imterest—Disputed Account.—A debtor 
agreeing to pay interest is bound to pay inter- 
est on the amount actually due, when ascertain- 
ed, though he disputes items in the account.— 
Lee v. Hill, S. Car., 75 S. E. 273. 

73. Judicial] Sales—Withdrawal of Bid.—A bid 
at a judicial sale constitutes, when accepted, a 
contract, so that the bidder may not withdraw 
his bid except under circumstances justifying a 
rescission or reformation of a contract for the 














sale of land.—Hayward v. Wemple, 136 N. Y. 
Supp. 625. 


74. Judgment—aAuthority of Attorney.—The 
rule that a plaintiff who, in lieu of service of 
process, accepts a waiver by an attorney, takes 
his chances as to the attorney’s authority, ap- 
Plies to an assignee of the judgment the same 
as to the plaintiff.—Rice vy. Bennett, S. Dak., 137 
N. W. 359. 

75. Landlord and Tenant—Warranty in Let- 
ting.—In the ordinary contract of letting there 
is no warranty that the premises are reason- 
ably safe or suitable for the uses intended.— 
Clark v. Sharpe, N. H., 83 Atl. 1090. 

76. Libel and Slander—Libelous Per Se.—A 
publication referring to plaintiff as the star 
eater of a hotel, and to his having four canvas 
back ducks cooked, selecting one, using only 
the juice from the others, and ordering a soup 
at a dollar a plate, and buying a case of cham- 
pagne with each meal, drinking only the top 
glass from each bottle, is not libelous per se.— 
Dailey v. Bobbs-Merrill Co., 136 N. Y. Supp. 570. 

77. Limitation of ActiOns—Suspension.—It is 
the general rule that, when the statute of limi- 
tations once begins to run, it is not suspended 
by intervening disabilities of the plaintiff or his 
privies in interest.—Larue v. C. G. Kershaw Con- 
tracting Co., Ala., 59 So. 155. 

78. Master and Servant—<Assumption of Risk. 
—A railroad company is, as a matter of law, 
not guilty of actionable negligence, and not li- 
able for injuries to a track worker while assist- 
ing in removing a hand car from the track, 
where his injuries occurred solely by reason of 
overexertion.—Ervin v. Northern Pac. Ry. Co., 
Wash., 124 Pac. 690. 

79. Municipal Corporations—Estoppel.—A 
surety company held not liable on a bond guar- 
anteeing the performance of a sewer contract, 
where the contractors violated the labor law 
with the consent of the city, but without the 
surety’s kownledge.—Village of Medina v. Title 
Guaranty & Surety Co. of Scranton, Pa., 136 N. 
Y. Supp. 786. 

80.—Public Service Corporations.—The state 
will not be presumed to have intended to dele- 
gate to municipal corporations the power to fix 
the charges of public service corporations, un- 
less such intention is clearly and unmistakably 
expressed.—Charleston Consolidated Ry. & 
Lighting Co. v. City Council of Charleston, 8S. 
Car., 75 S. E. 390. 

81. Navigable Water—Riparian Owners.—The 
rights of riparian owners in land below the or- 
dinary high-water mark are subject to the rights 
of the public; and, where a lake is raised to a 
point not beyond the ordinary high-water mark, 
the riparian owner is not entitled to compensa- 
tion.—State v. District Court of Kandiyohi Coun- 
ty, Minn., 137 N. W. 298. 

82. Negligence—Defined.—Willfulness is the 
intentional doing of some act or the failure to 
do some act, according to one’s own will, re- 
gardless of the right of others, when the party 
knows “or is under legal obligation to know” 
that the doing or the failing to do such act 
might cause injury to other persons.—Geddings 
v. Atlantic Coast Line R. Co., S. Car., 75 S. E. 
284. 

83.——-Inference of.—Any inference which 
may be reasonably drawn. from proven or ac- 
cepted facts is just as competent to establish 
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negligence as the facts themselves.—Johnston 





v. Superior Portland Cement Co., Wash., 124 
Pac. 1119. 
84. Imputable.—The negligence of the driv- 


er of an automobile Is not imputable to a guest 
riding with him at his request.—Terwilliger v. 
Long Island R. Co., 136 N: Y. Supp. 733. 

85.. Invitee.—Householders who invite a 
decorator to work upon their premises are not 
insurers, but owe him merely the duty to exer- 
cise reasonable care for his safety.—Hollander 
v. Hudson, 136 N. Y. Supp. 594. 

86. Presumption.—The rule that less proof 
is required to establish freedom from negligence 
in death cases did not apply where there was 
an eyewitness to the accident.—Velthusen v. 
a Ry. Co. of New York City, 136 N. Y. Supp. 

2. 

87. Nuisance—Defenses.—The acquiescence of 
plaintiff’s vendor in an act of defendant consti- 
tuting a public nuisance is no defense to plain- 
eiff’s action to enjoin it—Alabama Great South- 
ern R. Co. v. Barclay, Ala., 59 So. 169. 

88. Pledges—Nature of.—A “pledge” is more 
than a simple lien, being a deposit or delivery 
of possession and control of property as secur- 
ity for a debt, vesting a right to the property 
in the pledgee to the full extent necessary to 
protect and collect the debt.—Austin v. Hayden, 
Mich., 137 N. W. 317. 

89. Principal and Agent—Rescission.—Where, 
under a contract of agency to sell articles manu- 
factureu by the principal, an order is given by 
the agent for delivery of certain articles for re- 
sale, a stipulation in the contract that the agent 
may cancel the contract on notice to his princi- 
pal at any time authorizes rescission of the or- 
der for the articles—White Co. v. American Mo- 
tor Car Co., Ga., 75 S. E. 345. 

90. Receivers—Leave to Sue.—Failure to ob- 
tain leave to sue a receiver is not jurisdictional, 
and is waived by appearing generally without 
raising the question.—Goodale Phonograph Co. 
v. Valentine, Wash., 124 Pac. 691. 

91. Release—Unliquidated Damages.—Any 
sum paid by defendant and received by the 
plaintiff in full satisfaction of an unliquidated 
claim for personal injuries is a valid considera- 
tion for a release.—Church v. Spicer, Conn., 83 
Atl. 1115. y 

92. Sales—Breach of Contract.—A buyer ac- 
cepting goods after the time fixed for delivery 
may pay the price and subsequently sue for 
breach of contract within the time fixed.—Klein- 
felter v. Granger, 136 N. Y. Supp. 485. 

93. Default by Purchaser—aA defaulting 
purchaser under-a contract of sale of personal 
property may not usually demand a return of the 
moneys paid on account of the sale, when the 
seller repossesses himself of the property be- 
cause of the buyer’s default.—Bray v.-Lowery, 
Cal., 124 Pac. 1004. 

94. Set-Off and Counterclaim—Law of Forum. 
—The right of a defendant to declare in set-off 
or plead in recoupment, being a remedial right, 
is governed by the law of the forum.—Stone v. 
Old Colony St. Ry. Co., Mass., 99 N. E. 218. 

95. Specific Performance—Judicial Discretion. 
—The enforcefnent of specific performance is 
not a matter of right in either party, but a mat- 
ter for sound judicial discretion, which should 
only be exercised when specific performance 




















would be strictly equitable as to all the parties. 
—Rose v. Henderson, Fla., 59 So. 138. 

96. Street Railroads—Negligence Per Se.—A 
failure to comply with the requirements of an 
ordinance that a train shall not exceed four 
miles an hour is negligence per se.—Evans v. 
Blue Ridge Ry. Co., S. Car., 75 S. E. 275. 

97. Presumption.—A motorman may, until 
the contrary becomes apparent, presume _ that 
travelers will keep away from danger and avoid 
the approaching car.—Appel v. Selma St. & Su- 
burban Ry. Co., Ala., 59 So. 164. 

98. Sunday—cContracts.—Parties to a con- 
tract for program privileges at an opera house 
contemplating the giving of Sunday concerts 
will not be assumed to have intended violation 
of the Sunday law in giving such concerts.— 
Frank V. Strauss & Co. v. Hammerstein, 136 
N. Y. Supp. 613. 

99. Taxation—Inseparability.—An inseparable 
tax, in part void because assessed against ex- 
empt property, is alSo void as against the part 
taxable.—Johnson v. Jones, Vt., 83 Atl. 1085. 

100. Torts—Joint Tortfeasors.—Two or more 
tort-feasors, whose disconnected negligence, in 
combination, inflicts injury, may be sued joint- 
ly or severally.—Brown v. Thayer, Mass., 99 N. 
E. 237. 

101. Trade-Marks and Trade-Names—lInjunc- 
tion.— Where a hat maker sold his manufactur- 
ing establishment and trade-mark to a corpora- 
tion, agreeing to purchase from it all domestic 
hats sold in his retail stores, and not to use his 
former trade-mark, injunction ‘would be grant- 
ed to restrain use of trade-mark.—Metzger v. 
Knox, 1386 N. Y. Supp. 681. 

102. Trespass—Defined.—One may not volun- 
tarily or negligently cast earth or other sub- 
stance from his own ground onto that of his 
neighbor, to the damage of his neighbor’s land. 
—Sloss-Sheffield Steel & Iron Co. v. McCullough, 
Ala., 59 So. 210. 

103. Trusts—Direction of Court.—Where in- 
vestment of trust property in foreign realty as 
directed by the testator would probably have 
resulted in loss of principal or income and the 
estate was small and one beneficiary a minor, 
trustee held to be directed by the court to make 
a different investment.—In re Snyder’s Will, 136 
N. Y. Supp. 670. 

104. Usury—Intent.—On an issue of usury, it 
ic the duty of the court to examine the sub 
stance of the transaction, and ascertain the 
parties’ intent independent of its form.—Hall v. 
Eagle Ins. Co., 136 N. Y. Supp. 774. 

105. Warehouseman—Instructions of Ballor. 
—Where a warehouseman agreed to store goods 
left with him in a particular place, but, in vio- 
lation of the agreement, kept them in another 
place, where they were destroyed by fire, he was 
liable for their loss; damages from fire being 
within the contemplation of the parties when 
the agreement was made.—Mortimer v. Otto, N. 
Y., 99 N. E. 189. 

106. Waters and Water Courses-—W aiver.— 
Claimants of water by reason of a prior appro- 
priation thereby waived their rights as riparian 
proprietors.—Little Walla Irr. Union vy. Finis 
Irr. Co., Ore., 124 Pac. 666. 

107. Wilis—Condition Subsequent.—A_ will, 
devising land to testatrix’s children, but giving 
one of them an option to purchase a tract, held 
not to create a condition subsequent, under 
which the devise was subject to be divested.—In 
re Sjurson’s Estate, S. Dak., 137 N. W. 341. 

108. Indefiniteness.—Where testatrix, own- 
ing six leaseholds, devised to each of three sons 
“one house,” not specifically designated, and 
then devised three others, specifically designat- 
ed, to daughters, the devise to the sons was 
not void for indefiniteness.—In re Turner’s Will, 
N. Y., 99 N. E. 187. 
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